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DRAFT

Pursuant to Article 87, and in connection with Article 7 item 1 of the Law on the Prevention of Money Laundering and the Financing of Terrorism (Official Gazette of the RS, Nos. 20/09 and 72/09),

 The Minister of Trade and Services issues the following 

MONEY LAUNDERING AND TERRORISM FINANCING

RISK ASSESSMENT GUIDELINES FOR REAL ESTATE AGENTS  
1. These guidelines are issued for the purpose of determining minimum standards of action of obligors involved in intermediation in the real estate trade in the development and application of procedures based on risk analysis and assessment, all with the aim of establishing an efficient system for the prevention of money laundering and terrorism financing. 

A money laundering and terrorism financing risk is a risk that a client will abuse the business relationship or transaction for money laundering or the financing of terrorism.

Adoption of an approach based on the money laundering and terrorism financing risk results in benefits for all sides, including a general benefit.

The potential benefits are: better risk management, a focus on real and identified threats, efficient utilisation and rearrangement of resources and flexibility in adapting to risk, as they change over time.

Obligors involved in intermediation in the real estate trade will by using their reasoning, knowledge and professionalism, in accordance with the law, develop an appropriate risk-based approach for their business activities.

2. Money laundering and terrorism financing risks are measured by using different categories. The application of risk categories secures a strategy for managing potential risks, making it possible for real estate agents to expose their clients to proportional controls and supervision.

3. Risk assessment, within the meaning of these Guidelines,  encompasses three basic types of risks: geographical risk, or state risk, client risk, and transaction risk.

The weight given to each category of risk (individually or in combination) in the assessment of the overall risk of potential money laundering and terrorism financing can vary from one obligor to another, depending on their circumstances.

4. The geographical, or state, risk is an assessment of the exposure to a risk of money laundering and terrorism financing depending on the area where is situated the territory of the country of origin of the client or person exerting a control influence over the affairs of the client and the management of those affairs, and the country of origin of the person conducting transactions with the client.

Different states represent different levels and types of risk in relation to cross-border trade, whether transactions are conducted in person or via the internet, etc.

The factors based on which it is assessed whether the geographical location or individual country carries a higher risk of money laundering and terrorism financing include:

1) countries against which the United Nations, the Council of Europe or other international organisations have applied sanctions, an embargo or similar measures;

2) countries which credible institutions (the FATF, the Council of Europe and others) have designated as those not applying appropriate measures to prevent money laundering and terrorism financing;

3) countries which credible institutions have designated as states with high levels of corruption and crime;

4) countries which credible institutions have designated as states supporting or financing terrorist activities or organisations.

Pursuant to authority proceeding from the Law, the Minister of Finance determines a list of countries which apply international standards in the area of preventing money laundering and terrorism financing which are at a level of European Union standards, or higher (the so-called white list), and a list of countries which do not apply money laundering and terrorism financing standards (the so-called black list).

The lists are compiled on the basis of the Regulation on the Methodology of Performing Activities in Accordance with the Law on the Prevention of Money Laundering and the Financing of Terrorism (Official Gazette of the RS, No. 7/2010), and obligors may use them in assessing the risk represented by a client registered in or coming from a country on the black list, or a country which is not on the white list.     

The evaluation and risk assessment also depends on the location of the obligor and/or its organisational units. For example, for obligors located in areas visited by many tourists, the evaluation and risk assessment will differ from those of obligors located in rural areas, where all clients know each other. Enhanced risks are possible at border crossings and airports, places where there are large concentrations of foreign citizens, or where numerous transactions are conducted with foreign nationals (e.g., trade fairs), cities where embassies or consulates are located, etc. Clients from the region represent a lower risk than those with whom we have no business relations and who are not from the region.

5. Obligors are required to determine the approach to the client risk on their own, based on generally recognised principles and their own experience. The behaviour and motivation of the client may be a source of money laundering and terrorism financing risk. Mitigating the client risk is focused primarily on customer due diligence, including identification of the client.

Categories of clients whose activities may indicate a higher risk can be the following:

1) Clients who conduct business activities or transactions under unusual circumstances, such as:

-considerable and unexpected geographical distance between the location of the client and the obligor’s seat, which has no economic justification,

-frequent and unexpected transfers of funds of the same client between obligors located in different geographical areas, without a clear economic reason. The aforesaid does not refer to multi-national companies which do business using a number of accounts (cash management, or netting).

2) Clients for whom owing to the structure or legal form or complex and unclear relations it is difficult to establish the identity of the beneficial owner or persons controlling the client, in particular:

-Charitable and non-profit non-governmental organisations,

-Offshore legal persons with an unclear ownership structure which are not founded by a company from a country which applies standards in the area of preventing money laundering and terrorism financing and standards prescribed by law;

3) Clients who perform activities characterised by a high turnover and cash payments, such as:

-Restaurants, petrol stations, money exchange offices, shops, car washes, florists, casinos, etc.;

4) Traders in high-value items (precious metals, precious stones, cars, artworks, etc.),

5) Freight forwarding firms,

6) Foreign high officials, in accordance with the Law,

7) Betting shops,

8) Sports associations,

9) Construction firms – firms which can be treated as particularly risky are those with a disproportionately small number of employees compared with the volume of their business, which have no infrastructure or commercial premises, whose ownership structure is unclear, etc.,

10) Persons whose offer to establish a business relationship was refused by another obligor, if that fact is learnt in any way whatsoever, or persons known to have a bad reputation. 

6. The transaction risk is linked to factors linked to the real estate, financing of the transaction and clients in the transaction.

Transaction risks are the following:

1) the speed of the transaction – transactions unjustifiably speeded up without a reasonable explanation,

2) the type of real estate – residential or commercial, undeveloped land, investments, real estate which is sold and resold several times,

3) successive transactions – especially the same real estate in a short period of time with inexplicable changes of price,

4)  transformation of the real estate into smaller units,

5) introducing unknown parties in the later phase of the transaction – arrangements made between customers,

6) third party funds – used to conceal the real ownership of the customer,

7) transactions which are overvalued or undervalued,

8) selling immovables immediately before bankruptcy and insolvency,

9) the value of the real estate does not fit the client’s profile.

Potential elements which contribute to the financial risk are the following:

1) the location of the client’s source of funding,

2) unusual sources – funds received from unknown individuals or unusual organisations,

3) payments with large quantities of cash money,

4) using complex loans, instead of taking loans from official financial institutions,

5) depositing money or transfer orders from unusual sources or countries identified by geographical risk,

6) inexplicable changes in financial arrangements.

Financial practice differs from country to country, and cultural differences must also be taken into account. In some markets large or all cash transactions can be deemed to be in a higher risk category, while in other markets they could be customary, especially where exchange rates fluctuate, or where there is no well regulated mortgages market.

Obligors assess the risk of every client based on a risk category. If other types of risk are identified, the obligor should include those risks in the risk assessment. 

7.  The law makes possible for the obligor to, depending on the degree of risk of money laundering and terrorism financing, implement three types of customer due diligence actions and measures – general, simplified and enhanced actions and measures.
1) General customer due diligence actions and measures are applied to all clients. They encompass establishing and verifying the identity of the client, obtaining information about the aim and purpose of the business relationship or transaction.

2) Simplified customer due diligence actions and measures are a right rather than an obligation for the obligor.

In cases and in the manner prescribed by the Law, where suspicion arises of money laundering or terrorism financing in connection with a client or transaction to which these actions and measures were applied, the obligor is required to perform an additional assessment, and possibly apply enhanced actions and measures.

3) Enhanced actions and measures, besides general actions and measures, include additional actions and measures which the obligor applies in cases prescribed by the Law and other cases, when the obligor estimates that owing to the nature of a business relationship, type of transaction, manner of execution of the transaction, the ownership structure of the client, or other circumstances connected to the client or the transaction – there exists, or could exist, a high degree of risk of money laundering or terrorism financing.

Obligors should implement appropriate measures and controls to mitigate potential risks of money laundering for certain clients designated as high-risk, by means of a risk-based approach.

 
These control measures can include increased awareness of the obligor that there exist high-risk clients and transactions within this economic branch, enhanced monitoring of transactions, enhanced levels of control, and more frequent inspections of relationships.

Which additional measures will be implemented by the obligor when it classifies a client in the high-risk category based on its own risk assessment depends on the concrete situation. For example, if a client was assessed as high-risk because of its ownership structure, the obligor may include in its procedures an obligation to obtain additional data and an obligation to additionally check documentation which has been submitted.  

Risk assessments are performed not only when co-operation is established with a client, but also during that co-operation (monitoring the client’s business operations), which means that a client could initially be classified as high-risk and later, during the business relationship, the obligor can decide to apply general or simplified actions and measures, and vice versa.

The preceding is not applicable to cases classified by the Law as high-risk and to which pursuant to the Law enhanced actions and measures must be applied.

8. The obligor is required to provide regular professional education, training and improvement for employees, so that they are capable of timely recognition of money laundering and terrorism financing risks.

Professional education, training and improvement refers to providing information about provisions of the Law and secondary regulations, internal regulations, and literature pertaining to the prevention of money laundering and terrorism financing.

 In applying the Guidelines, obligors are required to pay special attention to the following:

1) the level of training of employees, to ensure that they are capable of timely recognition of the risk of money laundering and terrorism financing,

2) the level of awareness of employees of the risks to which the obligor could be exposed due to their omission, 

3) determination of the level of responsibility in the implementation of internal regulations regulating the area of the prevention of money laundering and terrorism financing.

In order for real estate agents to have an efficient risk-based approach, a risk-based process must be built into the systems of internal control of the agents.

In respect of the size of the real estate agent, the framework of internal controls should:

-secure regular examination of the risk-management and risk-assessment process, taking into consideration the environment in which the real estate agents do business and activities on the market;

-provide an enhanced focus on the actions of real estate agents which are more liable to abuses by persons who launder money and other criminals;

-secure compliance with measures for the prevention of money laundering and terrorism financing and assess the programme;

-inform the managerial staff about initiatives on compliance, identified shortcomings in the compliance, corrective actions undertaken, and reports of suspicious transactions submitted;

-ensure continuity of the programme, notwithstanding changes in the managerial staff or the employee structure;

-focus on keeping prescribed records and the submission of requested reports, recommend compliance with measures for the suppression of money laundering and terrorism financing, and secure updating in accordance with regulations;

-implement customer due diligence policy, procedures and processes;

-make possible timely identification of transactions which are to be reported and ensure accurate drafting and submission of reports;

-secure appropriate monitoring of employees who manage cash money transactions to compile reports, monitor suspicious activities, or get involved in any activity aimed at actions for the suppression of money laundering and terrorism financing;

-ensure that possible training be provided to all relevant employees.

9. The Guidelines are binding for all obligors involved in intermediation in the real estate trade.

 
These Guidelines shall come into force on the date of their signature.

No:

Belgrade,                                                                         MINISTER

_________________                                             dr Slobodan Milosavljević
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