Courtesy translation
On the basis of Article 82 and in relation to Article 7, item 1 of the Law on the Prevention of Money Laundering and Terrorism Financing (Official Gazette of RS, no. 20/09, 72/09, 91/10 and 139/14-hereinafter referred to as: the Law), the Minister of Trade, Tourism and Telecommunications hereby issues the


GUIDELINES
FOR MONEY LAUNDERING AND TERRORISM FINANCING RISK ASSESSMENT BY REAL ESTATE AGENTS


I Purpose of the Guidelines

Guidelines for Money Laundering and Terrorism Financing Risk Assessment in Real Estate Agents (hereinafter received to as: the Guidelines) are issued for the purpose of achieving the objective - minimum standard for obliged entities - real estate agents, when developing and implementing procedures based on risk analysis and assessment, for the purpose of establishing an effective system for money laundering and terrorism financing prevention. 
Money laundering and terrorism financing risk is a risk that a client would abuse a business relationship or financial transaction for money laundering or terrorism financing purposes. 
Advantages of using the Guidelines are as follows: better risk management, focus on real and identified threats, efficient use and reallocation of resources and flexibility to adjust to risks, which evolve in time. 
Using their own judgement, knowledge and expertise, real estate agents will develop a risk based approach for their business activities, in line with law. 
A suspicious transaction is a transaction where an obliged entity assesses that there are reasons to suspect money laundering or terrorism financing in respect of a transaction or a person conducting the transaction and/or that the transaction assesses funds derived from illegal activities.   
Assessment of suspiciousness of a client and transaction is based on the criteria of reasons for suspicion, as defined in the List of indicators for detecting a client or transaction for which there are reasons to suspect money laundering and terrorism financing. 

II Risk and types of risk

ML and TF risks are measured using various categories. The application of risk analysis categories provides for a strategy for managing potential risks, ensuring that real estate agents subject their customers to proportionate CDD actions and measures. 
In order to prevent exposure to negative consequences of ML/TF the obliged entity must develop a risk analysis that will contain an assessment of risk for every group or type of customer, business relationship, and service offered within their business. It is on such assessment and classification of customer, service or transaction in one of the risk categories, that the type of analysis of customer risk to be conducted by the obliged entity in line with the AML/CFT Law depends.
A risk assessment, within the meaning of these Guidelines, covers three main types of risk:
1.  Geographic risk or country risk;
2.  Customer risk and 
3.  Transaction risk. 

Weight to be given to each of the risk categories (individually or jointly) when assessing the overall risk of potential ML/TF, may vary from one obliged entity to the next, depending on their specific circumstances.
A risk analysis is a procedure in which an obliged entity sets out the assessment of probability, criteria and consequences. Where other types of risks are identified, depending on the specificity of their business, agents should cover in their assessment the other types of risk.

1. Under geographic risk and country risk entails assessment of exposure to ML/TF risk depending on the location of the territory of the country of origin of the customer or of the person, which in any other manner has a controlling influence over the managing tasks of the customer or over the management of such tasks, as well as country of origin of the person having transactions with the customer.
Various countries present various levels and types of risk with respect to cross-border trade, whether the transactions are carried out in person or through internet etc.
The factors based on which it is determined whether a geographic location or a particular country poses higher ML//TF risk are as follows:

1. whether the United Nations, Council of Europe or other international organisations have applied sanctions, embargo or similar measures; 
1. whether credible institutions (FATF, Council of Europe, etc.) designated the particular country as one that does not apply adequate AML/CFT measures; 
1. whether credible institutions designated the country as having a high risk of corruption and crime; 
4) whether credible institutions designated the country as one supporting or financing terrorist activities or organisations.

The minister of finance, exercising the powers vested in him by the AML/CFT Law, establishes the list of countries applying international AML/CFT standards at the level of EU or higher (so-called white list) and list of countries that do not apply the AML/CFT countries (so-called black list).
These lists are established in the Rulebook on the methodology for implementing the AML/CFT Law and the obliged entities may use them to assess risks posed by a customer which is registered or originates from black-listed countries, or from a country that is not included on the white list.
Review and assessment of risk depends on the location of the obliged entity, i.e. its organisational units. For instance, in obliged entities located in areas visited by diaspora or tourists the review and assessment of risk will be different than in the obliged entities located in a rural area where everyone knows their customers.  
Increased risk is possible in case of:

1. Locations with high concentration of foreigners or where large numbers of transactions are carried out with foreigners;
2. Purchasers showing high interest in a specific piece of real estate and location and happens not to be interested much in the price of the particular piece of real estate (so-called purchase at any cost); 
3. Clients who have not seen the piece of real estate in person but purchase it nevertheless through an intermediary (lawyer, representative, close person, etc.);
4. Clients who submit personal documents issued by a foreign country whose authenticity is difficult to check;
5. Where ownership of a piece of real estate is the only connection between a purchaser who is a foreign citizen and Serbia;
6. Legal persons which, for the purpose of communicating with its agent, provides an address which is actually a PO box, or of the address at which the legal person is registered does not really exist, etc. 

Clients from the region are less risky than the clients from countries Serbia has no business relations or from countries outside of the region.

2. An approach to be taken with respect to customer risk, will be decided on by the agent itself based on the generally accepted principles and their own experience. The behaviour and motivation of the customer may be a source of ML/TF risk.  A higher risk may also be indicated by activities performed by customers. 

Customer categories whose activities may point to a higher risk may be the cases where:

1. The contracting parties do not really act in their own name and try to conceal the identity of the real purchaser or seller;
2. The purchaser does not show much interest in the characteristics of the real estate (building quality, location, date of finishing and handing over);
3. The purchaser does not show much interest in finding better offers or getting more favourable payment conditions; 
4. Clients are highly interested in a quick execution of purchase and sale although there is no special reason for such behaviour, simultaneously showing no interest in finding out important details of the contract;
5. A client changes the contracting parties at the very last moment (introduces a new individual as the purchaser), just before the closing, without giving a logical explanation for such behaviour; 
6. [bookmark: page5]A client purchases a piece of real estate for cash and soon afterwards uses that piece of real estate as collateral for being granted a loan for the purchase of a new piece of real estate;
7. A client refuses to give data which are generally collected in practice (personal data, address, occupation) and/or there are inconsistencies in the submitted documentation (dates, signatures and other data);
8. A client gives a piece of real estate as a gift to someone with whom he is not related by family or other personal or business ties;  
9. With respect to construction firms, those with disproportionally small number of staff compared to the volume of business they conduct, without their own infrastructure, business premises, unclear ownership structure, may be regarded as particularly risky; 
10. Persons whose offer for business relationship has already been refused by another obliged entity, if this fact becomes known in any manner, or persons known by bad reputation, etc. 


3. Transaction risk concerns the factors related to the particular real estate, financing of the transaction and clients in the transaction.
Transaction risk exists where:

1. The purchase and sale of a piece of real estate is carried out on the same day or in a very short time, especially when significant deviation from the market price is noticeable; 
2. The client - purchaser comes with a lot of cash to buy the real estate or the payment is executed in cash; 
3. The purchase of real estate to the benefit of third parties (cousins, friends, lawyers, legal entities from offshore destinations and other legal entities) without a logical reason; 
4. The purchase of a piece of real estate is inconsistent with the client’s purchasing power and the client provides illogical responses about the origin of his/her assets;
5. Transactions when a client requests the payment to consist of several smaller amounts which together make for the total price of the piece of real estate (smurfing); 
6. Several purchases and sales of one and the same piece of real estate by a group of interconnected natural and/or legal persons (family and business connections, persons with the same address or representatives or lawyers, etc.);

Transactions executed by representatives (lawyers, empowered attorneys, etc.) who act to the benefit of potentially connected natural persons (family and business connections, persons with the same address, etc.); 

7. Transactions involving a newly founded legal person with small founding capital which buys or sells real estate of high value; 
8. Collateral for a loan is a deposit in the amount of 100% of the amount of the requested loan;
9. Transactions which come from territories where regulations on the prevention of money laundering are not in force and where there exists a big geographic risk of money laundering, no matter if the client comes from those territories or not; 
10. A client promises un unrealistically big compensation to his intermediary for the job done (purchase of real estate);
11. A client who has recently purchased a piece of real estate sells it at a price several time higher than the purchase price;
12. Rent in the amount much bigger than the rent paid for a flat of similar characteristics on the same or similar location, paid in advance for a longer period, when there is suspicion that the contract might be fictitious, etc.

Financial practices vary from one country to the next and account should be taken of cultural differences too. Whereas in some markets, cash transactions in high amounts can be regarded as high risk, in other markets this might be normal, especially where the currency rates are fluctuating or where the mortgage market is not regulated well.
The obliged entity assesses the risk of every country based on a risk analysis. Where other types of risks are identified, the obliged entity should cover in their assessment that types of risk too.

III Customer due diligence actions and measures

The AML/CFT Law allows the obliged entity to apply, depending on the ML/TF risk, three types of CDD actions and measures: normal, simplified and enhanced.
1. Normal CDD measures are applied to all customers. They entail identifying and verifying the identity of a customer, obtaining information about the purpose and intended nature of the business relationship or transaction. 
1. Simplified CDD constitutes a right for the obliged entity, rather than an obligation. 
    In the cases and in the manner laid down in the AML/CFT Law, in case of suspicion on ML or TF in relation to a customer or transaction to which this type of CDD is applied, the obliged entity is required to carry out additional assessment and potentially apply enhanced CDD.
3) Enhanced CDD include, in addition to normal CDD, additional actions and measures to be taken by the obliged entity in the cases provided in the AML/CFT Law and other cases, when they assess that due to the nature of the business relationship, type of transaction, manner of execution of transaction, ownership structure of the customer, or other circumstances linked to the customer or transaction, there is or might be a high level of ML/TF risk.
Agents, as obliged entities under the AML/CFT Law, should apply the appropriate measures and controls so as to mitigate potential ML risks with certain customers that are designated as high-risk, by applying a risk based approach.
These methods of control can include: increased awareness of agents of existence of high risk customers and transactions within their field of business, increased monitoring of transactions, increased levels of controls and frequency of checks of the business relationships.
Taking of additional measures by agents as obliged entities under the AML/CFT Law, after they classify the customer into a high-risk category based on risk assessment, depends on the specific situation. For instance, if the customer has been assessed as a high-risk customer on account of its ownership structure, the obliged entity may in its procedures provide for an obligation to obtain additional data and the obligation of further checks of the submitted documentation.
Risk assessment is conducted not only when establishing a relationship with a customer but also during the cooperation itself (monitoring of client’s business), which means that one and the same customer may initially be classified as high-risk whereas later on, during the business relationship, the obliged entity may decide to apply normal and simplified CDD and vice versa.
This example does not apply to cases that are classified as high-risk by the AML/CFT Law and to which enhanced CDD must be applied as specified in the AML/CFT Law.       

IV Professional qualifications and training

The obliged entity shall provide for regular professional education, training and specialisation of employees so that they may recognise the ML/TF risks on time. The professional training means familiarising with the provisions of the AML/CFT Law and regulations passed based on the AML/CFT Law, and internal documents, reference books on the prevention of ML and TF.
In applying these guidelines, the obliged entity should pay attention in particular to the following:

0. level of training of staff that allows them to recognise the ML/TF risks on time, 
0. level of awareness of the risks that the obliged entity may be exposed to in case of failure to recognise them,
0. to determining the level of responsibility in applying the internal acts governing the prevention of ML/TF. 

In order for the real estate agents to apply an efficient risk-based approach, this process must be implemented in the agent’s internal control systems.
In regard of the size of agent, a framework of internal control should:

a. allow for regular review of risk management processes and risk assessment taking into account the area in which the real estate agents operate and market activity;
b. ensure there is an enhanced focus on real estate agents’ actions that are more prone to abuse by money launderers and other criminals;
c. ensure compliance with AML/CFT measures and assess the programme;
d. inform management bodies of compliance initiatives, indentified compliance deficiencies, corrective action taken and STRs filed;
e. ensure continuity of the programme despite any changes in the management or staff structure;
f. focus on keeping the required records and filing the required reports; 
g. recommend measures to comply with AML/CFT measures; 
h. ensure records are updated according to legislation;
i. implement policies, procedures and processes related to the CDD
j. allow for a timely identification of transactions to be reported and ensure for an accurate preparation and filing of the report;
k. ensure that any training and specialisation is allowed to all staff dealing with detecting and preventing ML/TF;
l. ensure an adequate supervision of staff carrying out transactions using cash; 
m. prepare reports; 
n. monitor suspicious activities; 
o. become part of any activities aiming to prevent ML/TF, etc.

V Implementing other actions and measures based on AML/CFT Law

Agents must, within their statutory powers, ensure full cooperation with the Market Inspectorate and Administration for the Prevention of Money Laundering (APML). Cooperation with obliged entities and APML is obligatory, especially with respect to provision of documentation requested data and information, relative to customers or transactions suspected to be involved in ML/TF. Cooperation is required in case of reporting on any activity or circumstances that are or might be linked to ML/TF. 

VI Application of guidelines

The guidelines are mandatory for all obliged entities engaging in real estate trade and lease agency transactions. Obliged entities must within 30 days from the date of signing of these Guidelines harmonise their operations with their content, and develop internal acts according to the AML/CFT Law.
The AML/CFT Guidelines for real estate agents, applied as of 10 February 2010 shall be repealed as of the date of these Guidelines.  
These Guidelines enter into force on the date of their signing and publication on the website of the Ministry.
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