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GUIDELINES
FOR REPORTING SUSPICIOUS TRANSACTIONS RELEVANT FOR INTERMEDIARIES IN TRADE AND LEASE OF REAL ESTATE
1. Legal grounds and reasons for enacting
The legal grounds for adoption of Guidelines for reporting suspicious transactions relevant for intermediaries in trade and lease of real estate (hereinafter referred to as:  the Guidelines) are Articles 65 and 87 of the Law on the Prevention of Money Laundering and Terrorism Financing (Official Gazette of the Republic of Serbia No 20/09, 72/09, 91/10 and 139/14 - hereinafter referred to as: The Law) which stipulate that the Administration for the Prevention of Money Laundering (hereinafter referred to as: the APML) prepares and issues guidelines for the purpose of a uniform implementation of the Law and which envisage a possibility for supervisory authorities to either independently or in cooperation with other authorities adopt recommendations and guidelines for implementation of the Law. 

2. State of affairs 

According to the National risk assessment of money laundering from April 2013, the real estate sector is particularly vulnerable to money laundering. Many cases on which the APML has worked, and which have been subject to investigation by the police and prosecution, indicate that the real estate sector has been abused for the purpose of money laundering. One of the activities with the aim of reducing ML risk envisaged adoption of a new law which would regulate the issue of intermediation in trade in real estate. A recently adopted Law on intermediation in trade and lease of real estate regulates the area of work of trade and lease of real estate brokers, envisaging a number of conditions to be met. Furthermore, this law envisages that a register of intermediaries shall be kept and be available to the public on the website of the Ministry of Trade, Tourism and Telecommunications (503 intermediaries in total).
 

However, the APML has not received any suspicious transaction reports from intermediaries in trade and lease of real estate in the last three years. Many of the cases reported by lawyers to the APML in 2014 and 2015 are based on a suspicion that there were abuses during purchase and sale of real estate. 

The above supports the fact that there is a lack of understanding of the money laundering risk associated with the real estate sector, as well as of the manner of reporting suspicious transactions, and thus the time is right to adopt such guidelines.

3. Guidelines
3.1 What is money laundering?
Article 231 of the Criminal Code of the Republic of Serbia (Official Gazette of the RS, Nos. 85/2005, 88/2005 - corr., 107/2005 - corr., 72/2009, 111/2009, 121/12, 104/13 and 108/14) incriminates money laundering and stipulates that whoever converts or transfers property while aware that such property originates from a criminal offence, with intent to conceal or misrepresent the unlawful origin of the property, or conceals and misrepresents facts on the property while aware that such property originates from a criminal offence, or obtains, keeps or uses property with foreknowledge, at the moment of receiving, that such property originates from a criminal offence, shall be punished by imprisonment of from six months to five years and a fine. 
However, to understand the nature of this phenomenon, the motive should be a starting point. To be able to enjoy their illicit property, criminals try to show it as originating from legal sources. Such an attempt of giving legitimacy to dirty money is money laundering, to put it simple.   In addition to illegally gained property, the term money laundering also refers to activities whose purpose is giving an appearance of legality to dirty money.

3.2 Why is the real estate sector attractive for money laundering?
Real estate is an attractive way for concealing the origin of money. The following characteristics make the real estate sector particularly vulnerable to money laundering: 

· big investments - a lot of money can be “laundered” in just one transaction; 

· the value of a piece of real estate is difficult to establish, as well as to make a connection between a specific piece of real estate and concrete dirty money, which makes the real estate market suitable for manipulations; 

· potential for generating additional “clean” income - such as income from rent and capital gain; 

· big potential for concealing beneficial owners - using lawyers and other intermediaries and companies, especially if they are from offshore destinations. 

It happens in some countries that the real sector is so appealing for money laundering that it can disturb the real estate market; unrealistically high prices of real estate suit criminals because they increase the potential for laundering money.  
Additionally, the system for the prevention of money laundering is much more developed in banks and other financial institutions so criminal consequently turn to the non-financial market. 

3.3 What is a suspicious transaction? 

A suspicious transaction is difficult to define. According to the Law, it is a transaction in relation to which there are grounds to suspect money laundering or terrorism financing or a transaction executed by a person in relation to whom there are grounds to suspect that he is involved in money laundering or terrorism financing. A reported suspicious transaction is information received from an intermediary indicating that purchase of a piece of real estate is accompanied by circumstances which are not in line with an average business logic and need additional answers. An intermediary is obliged to implement the list of indicators. This, however, does not mean that every transaction which matches one of the indicators should be reported to the APML. A broader context should be taken into consideration and, in line with the principle that an obliged entity knows his client best, it should be assessed if a transaction is beyond average and/or expected business activities of the client. In most cases a transaction is reported as suspicious based on the experience of a person doing the business of intermediation, including such situations when it does not match any of the indicators.

When analysing transactions, it is advisable that obliged entities answer the following transactions: WHO, WHAT, WHEN, HOW, WHERE, WHY. Answers to these questions also assess the risk of the transaction itself, the client, business relationship etc, as well as the course of further analysis. The answers are supposed to facilitate recognising suspicious and illogical activities.

WHO? Who is the purchaser and who is the seller? Is the purchaser a legal entity; is this legal entity a non-resident; does it come from an offshore destination? Is there any other connection between the purchaser and the seller except the business one? Are these persons connected? Did the seller of a piece of real estate recently buy that real estate and the price is now drastically higher? Is the purchaser employed?

WHAT? What is the subject of the contract? Is it lease or sale of real estate? Is the piece of real estate of big value when compared to property with similar structure and on the same location? Is the transaction unusually big having in mind a typical client? Is purchase of several lots requested, regardless of the location and price?

WHEN? When is the payment for purchase scheduled for? Is the purchaser/seller in an unusual hurry? 

HOW? How/in what way does the client execute the transactions, in cash or not? Is the sort of transaction unusual taking into consideration the client’s profile or a more detailed description? Is the client insisting on “smurfing” of the transaction?

WHERE? Where is the piece of real estate being bought? Is the purchase of a piece of property the only connection of the client and Serbia?  Has there been a sudden increase in interest for an area which did not record trade in real estate for a longer period?

WHY? The response to this question is an encompassing response to all the other ones. If an intermediary is unable to assess the reasons, if the majority of the questions remain unanswered or if the answer is not clear enough, the transaction/client/business relationship deserves more attention and is associated with higher risk and requires further analysis.

If it is established in further analysis that in relation to the transaction/client/business relationship there are several perplexities and unknowns, such an activity should be reported to the APML, together with an explanation for the suspicion and all the other data available to the obliged entity. It should not be forgotten that the inability itself to answer some of these questions indicates that the transaction/client/activity is associated with a higher risk.
3.4 Typical cases in which real estate could be abused for the purpose of money laundering
3.4.1. Third parties:
To avoid direct involvement in the actual process of money laundering, criminals buy real estate to somebody else’s name - a family member, an unmarried partner or a close associate. In some cases, that other individual can be someone completely unknown and without criminal past. Advantages of the purchase of real estate to somebody else’s name are multiple: dirty money is “distanced” from its owner; confiscation of property in a potential criminal proceeding is prevented, etc.

3.4.2. Using credits and loans
Loans and credits are used to conceal dirty money. This is followed by smaller structured payments to pay back the loan or credit, or the credit is paid back in total by a single cash payment. This leads to mixing of clean and dirty money.  Loans frequently involve the schemes in which a criminal lends money to himself. Foreign offshore companies owned by criminals give a loan to a domestic legal entity owned by the same criminal or persons connected to him, and this money is used for purchase of real estate and the loan is paid back by dirty money. The loan makes the transaction seem legal. Although it is difficult for an intermediary to come to information like this, if he adequately implements CDD measures when entering into a business relationship with the client, he will still be able to get to the information on the origin of the money allocated for the purchase of an apartment. 

3.4.3. Purchase and sale under the market value
It may be the case that the purchase and sale price of a piece of real estate shown in the contract is lower than the market value and that there is a deal between the purchaser and the seller not to show in the contract the part to be paid out in cash. The purchaser’s profile might be the one not triggering suspicion, since it appears that the purchase of such property suits him. The cash which is not shown is paid by dirty money. If the purchaser soon afterwards appears as the seller of the same piece of real estate, he could sell it at a price much higher (real price) than the one agreed initially. 

3.4.4. Purchase and sale above the market value

Criminals may buy real estate at a price much higher than the market one, with the aim of getting the biggest possible loan since the bigger the loan, the bigger the amount to be laundered as the loan repayment.  It happens frequently that a financial institution is submitted falsified documentation on the actual real price of a piece of real estate. The loan/credit is paid back either in one single payment or in several smaller “structured” transactions.

3.4.5. Several successive purchases and sales at higher prices
The sale of a piece of real estate immediately after its purchase and at a much higher price. The property is usually “fictitiously” sold to a cousin or an acquaintance while the original purchaser - a criminal - is still its actual owner. 

3.4.6. Income from renting 

Criminals rent out property fictitiously. In an attempt to conceal illicit origin of money, criminals give cash of illicit origin to fictitious lessees who use this cash to cover for the costs of renting. Criminals may also deposit money to bank accounts as funds which allegedly originate from renting property (such money can be deposited in a single payment, in advance or in several regular payments, e.g. once a month). Criminals happen to buy real state to the name of another connected person and then pay that other person money as rent using dirty money. The actual owner of the piece of real estate and the account is the criminal who rents his property to himself, thus concealing the real origin of money and ownership over the property. It may also be the case that the owner, or an authorised person, of a legal entity which owns a piece of real estate rents this property from his legal person. 

3.4.7. Renovation of real estate 

Using of illegally gained money to renovate a piece of real estate and raise its value. Costs of renovating, material and other costs are paid to the contractors in cash.  The piece of real estate is afterwards sold at a much higher price. 

3.4.8. Using legal entities
A legal entity, especially the one with complex ownership structure and from offshore destinations, can be abused for purchase of real estate. The real estate owned by such a legal entity makes a distance between the criminal, dirty money and the property. 

3.4.9. Purchase of lots/land
It might happen that a purchaser is particularly interested in buying several lots/land of smaller value (up to EUR 15,000) at an unattractive location. The price is paid in dirty cash. After some time, the lots/land are sold at the same or a much higher price, sometimes to connected legal persons. 

4. The way of submitting data to the APML  
Intermediaries in trade and lease of real estate can submit to the APML data on suspicious transactions in one of the following ways:
1) by phone;

2) by fax;

3) by certified mail;

4) by a courier;

5) electronically.

Intermediaries in trade and lease of real estate submit data on suspicious transactions on Form no. 4, which is, together with the directions for its filling, a part of the Rulebook on Methodology for Implementing Requirements in Compliance with the Law on the Prevention of Money Laundering and Terrorism Financing (Official Gazette of the Republic of Serbia No 7/10 and 41/14) - hereinafter referred to as:   the Rulebook. The form can be found on the APML’s web page: http://www.apml.gov.rs, in the section: Home > Legislation > Bylaws, in the document Forms for reporting transactions (page 34). The filled in Form no. 4 is submitted to the APML by certified mail or in person, at the address Masarikova 2, 11000 Belgrade. 


Data can also be communicated by phone or fax only in case they refer to transactions or persons in relation to which there is suspicion of money laundering or terrorism financing. In such case, intermediaries in trade and lease of real estate shall submit the data to the APML on the next working day at the latest.  If the deadline for submission of the data is a national holiday or a day when the APML is not working, the deadline ends on the next working day. If intermediaries in trade and lease of real estate cannot submit the data referred to in the Rulebook to the APML electronically, they shall submit them on an alternative medium (CD, USB disk, etc.) or in a written form. The APML shall confirm receipt of the data referred to in the Rulebook in a written or electronic form.
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